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NOTES 893 

means should be exhausted, such as 'warning the patient to isolate him- 
self and to take all proper precautions. Likewise the disclosures should 
be made only to persons in direct and immediate danger. A physician 
should not be permitted to announce the condition of his patient to all 
the people of the neighborhood, merely because some of them might 
come into contact with him. Only those people should be warned who 
are in such close proximity and association that infection is extremely 
probable if not inevitable. 

It appeared in the Nebraska case that the patient did not actually 
have the disease, but that the physician had made a reasonable and 
honest diagnosis. There seems to be no reason for holding the phy- 
sician to absolute truth. The moral obligation to warn others is as 
great when the danger is unreal but believed to exist on reasonable 
grounds, as when the danger is actual. It seems, therefore, that the 
principal case correctly held the disclosure justified although the state- 
ment was in fact false. 



Proration Under Contracts Excusing Default. — Under the usual 
clause in a contract excusing default in performance due to causes 
"beyond the party's control", the obligor is relieved from liability, if the 
contingencies provided against made it impossible, or even commer- 
cially impracticable for him to perform. 1 The situation in which the 
obligee is prepared to perform only in part raises a series of further 
questions, — those of apportionment or proration. These questions have 
been little considered by the courts. A model contract drawn with the 
view of a possible limited supply will contain a proration clause. 2 It 
should provide whether or not the obligee may elect to cancel the 
entire contract upon an excusable default in one installment, or accept 

J (1920) 20 Columbia Law Rev. 776. Cuyamel Fruit Co. v. Jackson Iron 
Works, Ltd., (C. C. A. 1920) 262 Fed. 387, certiorari denied (1920) 40 
Sup. Ct. 481 ; Roessler & Hasslacher Chemical Co. v. Standard Silk Dyeing 
Co. (C. C. A. 1918) 254 Fed. 777, certiorari denied (1919) 250 U. S. 663, 
40 Sup. Ct. 11, reversing (D. C. 1917) 244 Fed. 250. The opinion in the 
lower court was mistakenly cited for the federal rule in (1920) 20 
Columbia Law Rev. 776, and there criticized adversely. 

'The clause used in the cotton goods trade with considerable success 
is printed through the courtesy of Mr. Charles L. Bernheimer, Chairman 
of the Board of Arbitration of the Chamber of Commerce of New York 
State. "Contingencies.— The seller shall not be held responsible for delays 
or failure of delivery due to fires, strikes, epidemics, lockouts, to counter- 
act strikes, embargoes, delays by carriers, or other conditions beyond the 
seller's control. And if the production of the seller shall be either partially 
or wholly curtailed thereby, then the deliveries shall be either proportionately 
or wholly suspended, as the case may be, and resumed upon the removal of 
the difficulty, and continued at the aforesaid weekly thereafter, until the 
entire quantity purchased hereunder has been delivered, provided that if 
such delay in delivery of any installment shall be more than thirty days 
beyond the due delivery date, the aforesaid undelivered installment of the 
contract may be canceled by the buyer by a written notice delivered to the 
seller within five days after the expiration of the said thirty days. Upon 
the occurrence of any of the contingencies mentioned above the seller 
agrees to notify the buyer within ten days after he has knowledge thereof." 
See Stallings v. De Bardeleben Coal Co. (Ga. App. 1918) 96 S. E. 708; 
and Luhrig Coal Co. v. Jones & Adams Co. (C. C. A 1905) 141 Fed. 
617, 619. 
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performance of the remaining installments. 3 It might provide that if 
possible the obligor must perform that installment partially, and the 
obligee must accept such partial performance; and that the mutual 
obligations on the other installment survive a single default, entire or 
partial.'* 

"When there is no proration clause in a contract containing the 
usual clause excusing default, the existence of any custom known to 
the parties should determine their respective rights and duties. It 
must then be said that the parties contracted with reference to the 
known customs and intended to have them mould their obligations. 6 
But when in such a contract there is no proration clause and there is 
no well-defined custom of the trade, the rules, if any, to be applied 
should be such as most conveniently to effectuate the purposes of the 
commercial world. The disposition to be made of a particular case 
must necessarily depend upon the circumstances of such case; but 
these general considerations will undoubtedly accelerate the just dis- 
position of similar cases. Thus, it might lead to fair results that 
where partial performance is possible, the obligee should have the 
election either to accept or to reject such in lieu performance, unless 
there is a custom recognizing that the obligee is also bound." 

If the limited supply available is sufficient to fulfill one contract 
but the obligor has entered into several similar contracts with different 
parties, what are the obligor's duties? In Tennants (Lancashire), Ltd. 
v. 0. S. Wilson & Co., Ltd., 7 Yiscount Haldane, in reply to the conten- 
tion that the supply was enough to fill the particular contract, said: 
"And I do not see how the appellants could have lawfully delivered to 
the respondents without also delivering proportionately to the other 
firms with whom they had entered into similar contracts. They were 
either bound to all their customers equally or they were not bound to 
any of them." In B. P. Ducas Oo. v. Bayer Co.* Judge Lehman said: 
"Where a regular dealer in an article of ordinary commerce makes 
such a contract, the parties may well contemplate that he is making 
other similar contracts, and each particular contract will be construed 
in view of this knowledge. In such a case the court may properly hold 
that the parties intended that, where a contingency arises beyond the 
seller's control which limits the supply below the amount called for 
by all the contracts, there should be an apportionment of this supply. 
On the other hand, where the circumstances are such that the buyer 
could not reasonably be held to have contemplated that the seller was 
making other contracts of a similar kind, then the courts might reason- 
ably hold that the only contingency contemplated by the parties as an 
excuse for nonperformance was a contingency that rendered impossible 

*Cf. Ashland Coal & Coke Co. v. Hull Coal & Coke Corp. (1910) 67 
W. Va. 503, 68 S. E. 124. 

'Stallings v. De Bardeleben Coal Co., supra, footnote 2; Roessler, etc. 
Co. v. Standard Silk, etc. Co., supra, footnote 1. 

"McKeefrey v. Connellsville Coke & Iron Co. (C. C. A. 1893) 56 Fed. 
212, 217. 

"The cases merely hold that the obligee may insist on partial performance 
and do not discuss the obligee's duty to accept. In Stallings v. De Barde- 
leben Coal Co., supra^ footnote 2, the contract provided that the obligee 
must accept such partial performance. 

'[1917] A. C. 495, 511. See Lord Dunedin, at p. 517, to the same effect. 

"(1916) 163 N. Y. Supp. 32, 37. 
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the performance of that particular contract, standing alone, and might 
construe the rights of the parties accordingly." 

This distinction 8 is not valid as effectuating any desirable com- 
mercial policy and is surely not based on any logic inherent in the 
situation. It has been suggested in a previous discussion in this 
Review 10 that in inserting clauses excusing performance "the parties 
contemplated the continuance of normal conditions as the precedent 
condition to the continuance of the obligation to perform." If that be 
the correct interpretation, an obligor who through causes beyond his 
control has but a limited supply on hand when the time for performance 
arrives should always be permitted to prorate his supply fairly among 
the parties with whom he has contracts, whether or not there exists a 
proved custom to prorate, and even in the absence of a proration 
clause. 11 But where, although he foresees or might reasonably have 
foreseen a shortage, he continues to contract, 1 * or if he has over-con- 
tracted in the first instance, 13 it has been said that he is not justified 
in giving such new obligees a proportionate share. Yet the circum- 
stances are quite conceivable in which, to continue the very life of his 
business, a man should be permitted to assume new obligations and pro- 
rate, 14 especially if we conceive of the excusing clause as referring to 
a condition of commercial impossibility or impracticability. 15 But 
"if the defendants were using the situation as a mere cover and pre- 
text for extorting a higher price . . . , as a matter of course such 
conduct could not be tolerated." 18 

The methods of prorating and the quantum of the share to which 
each obligee is entitled presents some very interesting problems. Where 

'This distinction may be implicit in some earlier decisions. See Luhrig 
Coal Co. v. Jones & Adams Co., supra, footnote 2, at p. 621, 625 ; Oakman, 
v. Boyce (1868) 100 Mass. 477, 480. 

"(1920) 20 Columbia Law Rev. 776. 

"Garfield, etc. Coal Co. v. Penn. Coal, etc. Co. (1908) 199 Mass. 22, 
41, 84 N. E. 1020; Metropolitan Coal Co. v. Billings (1909) 202 Mass. 
457, 89 N. E. 115; Oakman v. Boyce, supra, footnote 9, at p. 482. 

"See Jessup & Moore Paper Co. v. Piper (C. C. 1902) 133 Fed. 108, 
111 ; B. P. Ducas Co. v. Bayer Co., supra, footnote, 8, at p. 36; Oakman v. 
Boyce, supra, footnote 9, at p. 482: Acme Mfg. Co. v. Arminius Chemical 
Co. (C. C. A. 1920) 264 Fed 27, 33. 

u See Luhrig Coal Co. v. Jones & Adams Co., supra, footnote 2, at p. 
623; cf. DeGrasse Paper Co. v. Northern New York Coal Co. (1919) 190 
App. Div. 227, 231, 179 N. Y. Supp. 788. 

""The contention that the plaintiff should have supplied them with all 
the cars received from the railroad company, up to the required number, 
and if not, that a distribution should have been made upon the basis of 
the orders on hand at the date of the contract, is not only against com- 
mon usage, as we have seen, but is unreasonable. If sustained it would 
be destructive to the trade. No manufacturer could continue his business 
under such a rule. To answer that parties can guard against the danger 
by contracting accordingly, and that this contract is to be construed as 
contended for because the usage is not written into it, does not help the 
defendants. No sensible man would so contract as to destroy his business, 
and in contemplation of law the usage is written into this contract." 
McKeefrey v. Connellsville Coke & Iron Co., supra, footnote 5, at p. 217. 

"(1920) 20 Columbia Law Rev. 776. 

"Jessup & Moore Paper Co. v. Piper, supra, footnote 12, at p. 110; see 
Acme Mfg. Co. v. Arminius Chemical Co., supra, footnote 12, at p. 35. 
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proration is permissible, the IsFew York court in D. P. Ducas Co. v. 
Bayer Co. 17 has held that the limited supply must be distributed pro- 
portionately among the contract customers. The Massachusetts 18 and 
the federal 19 courts have permitted a fair distribution among all the 
obligor's usual customers, even though he was not bound to them by 
contract. 20 The policy adopted by the Massachusetts and federal 
courts seems more likely to lead to fair results. In a period charac- 
terized by unsettled industrial conditions, one ought to be permitted 
to contract in such a way, that in the event of his inability to perform 
completely because of contingencies beyond his control, he may not 
bring down upon himself financial ruin and the destruction of his busi- 
ness by disappointing his clients. And the excusing clause in the 
contract should be interpreted so as to effectuate this policy. The New 
York court, while admitting the moral obligation to the regular cus- 
tomer not secured by contract, has insisted that the contracting parly 
is entitled by virtue of his contract to benefits over ordinary customers. 
Again, if the suggested interpretation of clauses excusing performance 
is correct, and the contract is to be performed in the usual conduct of 
the obligor's business, 21 then the obligor should be permitted to pro- 
rate among his contract customers and non-contract customers, and in 
any reasonable manner consistent with the preservation of his 
business. 22 

Ordinarily preferences by the obligor in favor of particular cus- 
tomers should not be sanctioned. But if by custom 23 or by other con- 
siderations, e. g., the superior credit of one customer or the necessity 
for self-preservation, preferences are proper, then they should be upheld. 
The test would he whether, under the circumstances, the obligor has 
made a conscionable use of the weapon thus put in his hand. There 

"Supra, footnote 8. 

"Oakman v. Boyce, supra, footnote 9 ; Metropolitan Coal Co. v. Billings, 
supra, footnote 11 ; Garfield, etc. Coal Co. v. Penn. Coal, etc. Co., supra, 
footnote 11. 

"Jessup & Moore Paper Co. v. Piper, supra, footnote 12; McKeefrey 
v. Connellsville Coke & Iron Co., supra, footnote 5 (custom). 

s °In the very opinion in which he denied the obligor the privilege of dis- 
tributing among all his customers, Judge Lehman in B. P. Ducas Co. v. 
Bayer Co., supra, footnote 8, said at p. 37: "So, also, there may be cases 
where, owing to custom or other matters in contemplation of the parties 
when the contract was made, the courts might construe such contract as 
giving the seller the right to provide in whole or in part for the needs of 
non-contract customers ratably or even in preference to the requirements 
of a written contract." 

a See supra, footnote 14; also Oakman v. Boyce, supra, footnote 9; 
Metropolitan Coal Co. v. Billings, supra, footnote 11, at p. 460. 

= " . . . if the regular supply on which he had depended for furnish- 
ing his customers in Baltimore, and his customers with whom he had made 
contracts elsewhere, was thus cut off, I do not think that he was bound to 
send the whole supply from his yard to his customers here, and leave 
himself to lose all his trade at home." Oakman v. Boyce, supra, footnote 
9, at p. 482. 

B See McKeefrey y. Connellsville Coke & Iron Co., supra, footnote S, 
at p. 213 (" . . . giving the preference to order for the blast furnaces 
as against foundry orders. That this custom prevailed in the trade and 
was known to the defendants.") ; B. P. Ducas Co. v. Bayer Co., supra, 
footnote 8, at p. 37. 
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might be priorities among classes of obligees according to the social 
utility of the class: a hospital might have prior claim to a manufac- 
turer of luxuries, according to the schemes employed during the war. 
Within a given class priority should not be allowed unless by custom. 
Thus it seems to be customary for coal companies supplying small trade 
to fill orders according to the time they get them; the custom of such 
time priority might properly he given effect. 

"What shall be the quantum of the share? One formula used is: "the 
part of the cars due plaintiff each day is to the whole number of cars 
available for shipping coal that day, as the number of carloads due the 
plaintiff by the terms of the contract that day is to the number of 
carloads due all parties for that day." 24 In other situations, however, it 
may lead to fairer results to prorate according to customary needs, as 
evidenced by past dealings, 25 or "ratably" to distribute the supply "in 
proportion to the business of each manufacturer". 20 It might be con- 
venient conditionally "to frame such a formula, suited to the particular 
facts, and not to apply it where the obligor can show some overriding 
consideration for not applying it. 

In installment contracts, the inability to perform should be excused 
only as to the installments during which the inability actually exists, 
and the contract be performable as to the rest. The obligee should have 
the election of accepting or rejecting partial performance of the install- 
ment, 27 unless a contract provision or custom is inconsistent with any 
election. 28 "Where the obligor's default as to one installment is prop- 
erly excusable, he cannot be compelled to perform that installment 
because of subsequent ability. 20 

Seasonable and Probable Cause in Malicious Prosecution: For 
Judge or Jury? — Reasonable and probable cause in malicious prose- 
cution is generally defined as such a state of facts as would induce the 
ordinary prudent man to believe or to entertain an honest and strong 
suspicion that the person charged is guilty. 1 Jo. the sense that this 
standard is a rule laid down by a court and not known to a layman, 
reasonable and probable cause is a question of law, just as is the stand- 

"Luhrig Coal Co. v. Jones & Adams Co., supra, footnote 2, at p. 622. 
See Oakman v. Boyce, supra, footnote 9, at p. 485. 

"As in the problem of distributing railroad cars among manufacturers 
during a shortage. See McKeefrey v. Connellsville Coke & Iron Co., 
supra, footnote 5, at p. 216; cf. Oakman v. Boyce, supra, footnote 9, at 
p. 483. 

Z5 McKeefrey v. Connellsville Coke & Iron Co., supra, footnote 5, at 
p. 217. 

"Cf. Garfield, etc. Coal Co. v. Perm. Coal, etc. Co., supra, footnote 11, 
at p. 40. 

2! See supra, footnotes 2 and 4. 

^See Metropolitan Coal Co. v. Billings, supra, footnote 11, at p. 461; 
cf. Davis v. Columbia Coal Mining Co. (1898) 170 Mass. 391, 396, 49 N. E. 
629; New England Concrete Const. Co. v. Shepherd & Morse Lumber Co. 
(1915) 220 Mass. 207, 107 N. E. 917; contra, Rowland & Co. v. Lehigh 
Coal & Nav. Co. (1857) 28 Pa. St 215, 221. 

^ee Bacon v. Towne & Others (1849) 58 Mass. 217, 238, (per Shaw, 
C. J.) ; Bowen v. W. A. Pollard & Co. (1917) 173 N. C. 129, 91 S. E. 711; 
Heyne v. Blair (1875) 62 N. Y. 19, 22; Virginia Ry. & Power Co. v. Klaff 
(Va. 1918) 96 S. E. 244, 246. 



